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(PSCs), and Comprehensive Error Rate 
Testing (CERT) contractors. Although 
Medicare Administrative Contrac-
tors (MACs) have other, more essential 
duties than identifying overpayments, 
they may also be included in OMB’s 
assessment since they are tasked with 
that issue as well.

The Improper Payments Act is unlikely 
to directly impact providers in a substan-
tial way; however, it indicates the federal 
government’s continued focus on overpayments and recover-
ies. It also demonstrates a shift in focus from solely emphasiz-
ing the recipients of the overpayments to greater accountability 
by the overseeing agencies and contractors. The likely outcome 
of this shift is merely added pressure on providers from CMS 
and audit contractors as they struggle to meet the goals estab-
lished by OMB to improve their assessments.

Changes to Provider Liability for Overpayments
A major argument that providers often use during the admin-
istrative appeals process to secure payment for denied claims 
is being revised. This is commonly known as the “waiver of 
provider liability” for overpayments. Section 1870 of the Social 

Security Act (SSA) permits providers to essentially be for-
given for overpayments discovered after a certain period of 
time so long as the provider is “without fault” in causing the 
overpayment.

This provision of the SSA can play a major role in obtaining 
relief for providers, including O&P providers, during Medicare 
contractor audits. In the past, the applicable time period for an 
overpayment waiver was three years after the year in which the 
payment was originally made—essentially a three- to four-year 
time period depending on how early in a year the original pay-
ment was made.

The American Taxpayer Relief Act of 2012, designed to 
avert the worst effects of the “fiscal cliff,” includes a provision 
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The Medicare Audit Team at the Powers rm is ready to assist O&P providers as they 

confront aggressive audits from RACs and mul�ple Medicare contractors. 
  

Our team has extensive experience with: 
O&P coverage requirements  ▪  Physician documenta�on standards 
Compliance with Medicare regulatory and manual requirements 

Medicare appeals process  ▪  Dra�ing the most persuasive appeals of claims denials 
Preparing for and assis�ng with ALJ hearings 

Extrapola�ons of overpayments  ▪  Voluntary disclosures of overpayments 
Defending allega�ons of fraud and abuse 

  
When you need specialty O&P Medicare counsel, you need the Powers rm. 
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For a consulta�on, please contact the following a�orneys:   

 
Ronald S. Connelly, JD  
Ron.Connelly@ppsv.com 

Peter W. Thomas, JD  
Peter.Thomas@ppsv.com 

202.466.6550 

 
Chris�na A. Hughes, JD, MPH  
Chris�na.Hughes@ppsv.com 
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